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KISA OZET

TURK CEZA HUKUKUNDA TESEBBUS
Ismail Boncuk

Olusu bakimindan sug birdenbire degil, zaman iginde meydana gelmektedir. Bu kapsamda,
sucun asamalari kural olarak disiince, hazirlik, icra ve tamamlanma asamalar: olarak
siralanabilir. 5237 sayilh Tiirk Ceza Kanunu uyarinca tesebbiisii, bir sug isleme karari alan ve
su¢ yolunda ilerleyen failin, icra hareketlerini gerceklestirmesine ragmen elinde olmayan
nedenlerle icra hareketlerini tamamlayamamasi veya icra hareketlerini tamamlamasina ragmen
sonucun gergeklesmemesi olarak tanimlamak mimkiindiir. Her ne kadar icra hareketleri
tamamlanmamis veya icra hareketleri tamamlanmasina ragmen sonug gerceklesmemis ise de,
failin o asamaya kadar yaptigi eylemlerin cezasiz kalmas: diisiiniillemez. Zira toplum diizeni
bakimindan somut bir tehlike s6z konusudur. Bu nedenle, doktrinde tesebbiisiin cezalandiriima
nedenini agiklayan cesitli teoriler ileri striilmustir. Bu teorileri objektif, siibjektif ve karma
teoriler olarak belirtmek mimkindiir.

Buna karsilik, Kisiler hakkinda ceza miieyyidesi uygulanmasi, islenen fiilin ceza kanununda
yasaklanan sug tipine uygun olmasina baghdir. 5237 sayili TCK uyarinca hi¢ kimse kanunun
acikea sug saymadigi bir fiilden dolays, bir fiil igin kanunda gosterilen ceza disinda bir ceza ile
veya kanunda gosterilen cezadan daha agir bir ceza ile cezalandirilamaz. Bu nedenle, icra
hareketlerinin tamamlanamadigi veya icra hareketleri tamamlanmasina ragmen neticenin
gerceklesmedigi durumlarda da cezalandirmaya imkan taniyan diizenlemelere ihtiyag vardir.
Tesebbiise iliskin hiikiimler, sugun tamamlanmis haline nazaran tesebbiis asamasinda kaldigi
hallerde de cezalandirmaya imkan tanidigi igin genisletici bir etkiye sahiptir.

Tesebbiis, diger sug tiplerinde oldugu gibi maddi ve manevi olmak tizere iki unsurdan
olusmaktadir. 5237 sayili TCK hiikiimleri uyarinca tesebbiis derecesinde kalan sugun maddi
unsuru elverisli hareketlerle dogrudan dogruya sugun icrasina baslama ancak tamamlayamama,
manevi unsuru ise suc isleme kastidir. Ote yandan, tesebbiise iliskin diizenlemeler "Genel
Hiikiimler" bolimiinde diizenlendiginden, kural olarak biitiin suglara tesebbiis mimkiin
olmakla birlikte, yapilar1 ve yasal diizenlemeler geregi bazi suglara tesebbiis miimkiin degildir.
Anahtar Kelimeler: Sug yolu, tesebbiis, objektif ve siibjektif teori, icra
hareketlerine baslama, hareketin elverisli olmasi, icra hareketlerinin
tamamlanamamasi.



University : Istanbul Kiiltiir University
Institute : Institute of Social Sciences
Department : Public Law

Programme : Public Law

Supervisor : Dr. Ogr. Uyesi Ozdem Ozaydin
Degree Awarded and Date : LLM — June 2018
ABSTRACT

ATTEMPT IN TURKISH CRIMINAL LAW
Ismail Boncuk

In terms of its formation, crime occurs in time, not abruptly. Within this scope, the phases
of crime can be listed as thinking process, preperation process, performance process and
completion. According to the Turkish Criminal Code, a person who acts with the intention of
committing crime but fails to perform the acts necessary to commit the crime due to a cause
beyond his control, is considered to have attempted to commit crime. Since the perpetrator acts
with the kind of mental state required for commission of the crime, he should be punished due
to the fact that concrete threat occurs in society. That’s why, some theories has been suggested
in doctrine about the reasons why criminal attempt should be punished. These theories can be
listed as objective, subjective and mixed theories.

According to the Turkish Criminal Code, a person may neither be punished nor be imposed
cautionary judgment for an act which does not explicitly constitute an offence within the
definition of the Law. Furthermore, application of punishments and security precautions besides
those stipulated in this Law is not allowed. Therefore, there is a need to punish the offender in
which he fails to perform the acts necessary to commit the crime due to a cause beyond his
control. Thus, articles about the criminal attempt extends criminal liability.

Criminal attempt also has two elements which are material and moral. In terms of Turkish
Criminal Code, material elements of criminal attempt are failing to perform the acts necessary
to commit the crime despite the proper behavior and moral element of criminal attempt is
intention of committing crime. As a rule, it is possible to attempt in every types of crime but
some types of crime cannot be attempted because of their structure.

Key Words: Attempt, objective and subjektive theory, attempt to commit a
crime, performance of a crime, failing to perform the acts necessary to commit the
crime



