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5271 sayili Ceza Muhakemesi Kanunu'nu, sug siiphesinin &grenilmesiyle
baslayan sorusturma evresinin, adeta tek hukukcusu olan Cumhuriyet savcisint, bu
evrenin odagina yani merkezine almistir. Bu nedenle 6gretide, Cumhuriyet savcisi
sorusturma evresinin imparatoru, siiper giicii, koordinatorii ve sahibi olarak
nitelendirilmigtic. Cumhuriyet savcisi, maddi geregin aragtinlmasi ve adil bir
yargilamanin yapilabilmesi igin, emrindeki adli kolluk gorevlileri marifetiyle,
stiphelinin lehine ve aleyhine olan delilleri toplayarak muhafaza altina almakla ve
siiphelinin haklarni korumakla yiikiimliidiir. Sorusturma evresinin sonunda sonug
cikarma gorevi bulunan Cumburiyet saveistun ivedilikle sonug ¢ikarmaya yonelik
bir degerlendirme yapmasi icap eder. Yapian degerlendirme sonucunda, kamu
davasim agmaya yer olup olmadigina karar verir. Sorusturma evresi sonunda
toplanan deliller, sugun islendigi hususunda yeterli siiphe olugturuyorsa; Cumbhuriyet
saveist  bir  iddianame  diizenler. Aksi  takdirde, yani sug isnadin
gerekgelendirebilecek maddi ve hukuki nedenler bulunmadig takdirde, Cumhuriyet
savcist mecburilik ilkesi uyarinca kamu davasi agamaz ve kovusturmaya yer
olmadigina dair karar verir.

CMK m.171 ile kamu davasimn agilmast bakimindan Cumhuriyet savcisina
istisnai nitelikte takdir yetkisi tamnarak Tirk Hukuku’na Onemli bir yenilik
getirilmistir. Buna gore ilk olarak; cezay: kaldiran sahsi sebep olarak etkin pigmanlik
hiikiimlerinin uygulanmasini gerektiren kosullarin ya da sahsi cezasizlik sebebinin
varlig halinde, Cumhuriyet savcis: kovusturmaya yer olmadis karan verebilir. Yine
maddenin ikinci fikrasinda da, kamu davasinn agibmasinin ertelenmesi kurumuna
yer verilmistir. Bu noktada 6nemli olan husus, kamu davasmm agilmasinin
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ertelenebilmesi icin sugun islenmesiyle kamunun veya magdurun ugradifi zararmn
siipheli tarafindan tazmin edilmesinin zorunlu olmasidir. Bu diizenlemeyle,
kovusturma mecburiyeti ilkesinin istisnasi olarak, maslahata uygunluk ilkesi
uyarinca Cumhuriyet savcisina genis takdir yetkisi verilmistir.

CMK m.172/1 uyarinca da; Cumhuriyet savcisi, sorugturma evresi sonunda
kamu davasiun acilmast icin yeterli siiphe olugturacak delil elde edilememesi veya
kovusturma olanagmimn bulunmamas: hallerinde kovugturmaya yer olmadiZina karar
verir, Burada Cumthuriyet savcisin sug isnadini gerekcelendirebilecek maddi ve
hukuki nedenlerin bulunmamas: halinde mecburilik ilkesi uyarinca kovusturmaya yer
olmadigina dair karar vermek zorunda oldugu belirtilmistir.

Cumhuriyet savcist yapilan sorugturma sonucunda yeterli —siipheye
ulasamamig ya da kovugturma olanag bulunmuyor ise, kamu davasi agmayip
kovugturmaya yer olmadifma daijr karar verecektir. Bu karar adli-idari bir nitelik
tagidigindan kesin hiikitm olugturmaz. Kamu davasmni agma mecburiyeti ilkesinin
kosullaninin gerceklesmis olmasina karsin, Cumhuriyet savcist kamu davasim
agmayacak olur ise, bu durumda Cumhuriyet savcisinin vermis oldugu kovusturmaya
yer olmadigina dair karara kars: bagvurulacak biri idari, digeri yargisal olmak tizere
iki cesit denctim yolu bulunmaktadir. Ancak, Cumbhuriyet saveisinin CMK m.171/1
uyarinca takdir yetkisine dayanarak verdigi kovusturmaya yer olinadigina dair karara
karsi bagvurulabilecek yargisal bir yol bulunmamaktadir. Bu karara karst idar
denetim yani bagsavcimn denetimi s6z konusu olabilir.

Cumhuriyet savcistin kovusturmaya yer olmadifina dair karann ve
denctiminin cle alindigt bu caligmada; Cumhuriyet saveisinin ceza muhakemesindeki
yeri, Cumhuriyet savcisinin kovugturmaya yer olmadigina dair karar verebilecegi
haller ile kovusturmaya yer olmadigina dair kararin denetimi aynntili olarak izah
edilmigtir.

Anahtar Kelimeler: Cumhuriyet Savcisi, Kovusturma Mecburiyeti Dkesi,

Maslahata Uygunluk Ilkesi, [dari Yoldan Denetim, Yargisal Yoldan Denetim
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Crimipal Procedural Law No. 5271 (CPL) put the center of the prosecution
phase starting from the doubt for a crime the public prosecutor who is the only
lawyer involved in such phase. For this reason, the public prosecutor is described as
the emperor, super force, coordinator or the owner of the prosecution phase. The
public prosecutor has the duty, for searching material facts and for fair trial, to gather
evidence for both against and for and to protect the rights of the suspect through
forensic officers. The public prosecutor should immediately make an evaluation to
reach a conclusion at the end of the prosecution phase as a duty. At the end of such
phase, the public prosecutor decides whether or not to initiate a public case against
the suspect. The public prosecutor prepares an indictment at the end the prosecution
phase when the evidence gathered demonstrates a sufficient doubt for the crime.
Otherwise, when there is no sufficient mateﬁal evidence or legal grounds for
indictment, the public prosecutor shall not initiate an indictment due to the principle

of necessity and decide that there is no need for indictment.

Article 171 of the CPL provides an extraordinary privilege of discretion given
to the public prosecutor and such privilege is novelty. Initially, the public prosecutor
may decide that there is no need for indictment if there are conditions for effective
compunction lifting as a personal reason the punishment or reasons for impunity.
Then, the second paragraph of article 171 deals with the postponement of the public

case. For the postponement, it is required that the suspect compensate the damages
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regarding the crime of the public or the private person. With such regulation, the
public prosecutor is given a wide discretion as an exception to the principle for

necessity of public prosecution and in line with the principle of discretion.

The public prosecutor may decide that there is no need for indictment if the
prosecutor, at the end of the prosecution phase, could not gather sufficient evidence
for indictment or if there is no capability of initiating a public case, the prosecutor
shall not prepare indictment. Where there are no legal or factual grounds for
indictment, it is necessary, in accordance with the principle of necessity for public

prosecution, for the public prosecutor to decide that there is no need for prosecution.

The public prosecutor decides that there is no need for indictment if the
prosccutor cannot reaéh the necessary doubt or if there in incapability for
prosecution. The decision of the prosecutor is not of a final judgment as it is of an
administrative/judicial nature. There are both administrative and judicial remedies
available against the decision for no need for indictment of the prosecutor if the
conditions for the principle of the necessity for the public prosecution and if the
public prosecutor does not prepare the indictment. However, there is no judicial
recourse against the decision on no nced for indictment of the public prosecutor
given in accordance with the discretion provided in article 171(1) of the CPL. There
could be administrative supervision, that is to say supervision by the chief

prosecutor.

This study, dealing with the decision of the public prosecutor for no need of
indictment, explains the place of the prosecutor in Criminal Procedural Law,
circumstances where the prosecutor can give a decision for no need for indictment

and the remedies available against such decision.

Key Words: Public Prosecutor, Principle of Necessity for Public
Prosecution, Principle of Discretion, Administrative Supervision Principle, Judicial

Recourse
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