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Acentenin Hak ve Borglari (6102 Sayili Yeni Ticaret Kanunu Kapsaminda)

Bu tez calismamizda acentenin hak ve borglarini 6102 Sayili Yeni Turk Ticaret
Kanunu kapsaminda, 6762 Sayili Eski Ticaret Kanunu'muzla kargilasmali olarak
degerlendirmeye calistik.

Bu degerlendirmede oncelikle yaralandigimiz kaynak ve Kara (Kita) Avrupasi
Hukuku’'ndaki yazarlarin gorugsleri oldu. Bunun yaninda Turk ve Kara Avrupasi
ulkelerinin YUksek Mahkeme Kararlari, Avrupa Birligi'ne ait yeknesak hukukun Yuksek
Mahkeme olusturulmasi surecindeki galismalardan, bu galismalar Gzerine yazilan
eserlerden de yararlandik.

Eski ve Yeni Ticaret Kanunu’muzun olusturulmasi sirecinde, yabanci ve Ulkemiz
Hukuku’nun degerli bilim insanlarinin ¢gok dnemli katkilarini, hukukun gelisiminde ve
tek duze hukuk yaratmaktaki etkilerini bu galismamizda bulacaksiniz.

Ticaret Hukuku’muzun bugln geldigi asamada doktrindeki goéruslerin etkisi ile
Yuksek Mahkemeler kurallari degistiriimig, yeni kurallar koymustur. Uygulama yeni
hukukun yaratiimasinda doktrinin etkisi ile yasama organlarina énculik etmistir.
Calisma konumuz olan acentenin hak ve borglari konusu Ticaret Kanunu’muzun
degismesi ile yenilenmistir.

Bu yenilenme sirecinde oOncelikle Yerli ve Yabanci doktrin, sonrasinda yabanci
Yiiksek Mahkeme kararlari daha sonrasinda ise Yargitay ictihatlari, en sonunda ise
6102 Sayili Yeni Ticaret Kanunu’nun dizenlenmesini bu sira ile aktarmaya ¢alistik.

Acentenin hak ve borglarinin 6102 Sayili Yeni Ticaret Kanunu ile dizenlenmesi
gorece de olsa acente lehine hukimlerin hukukumuza girmesi sonucunu dogurmustur.
Bunu yaninda Ulkemiz’de acentelik isi yapan kisilerin korunmasi, hukuki bosluk
bulunan bazi kosullarda hukim getirilmesi s6z konusu olmus, ancak bu yeni
dizenlemelerde dahi yapilan énemli hatalar yazarlarca ve tarafimizdan elestirilmistir.

Eski Ticaret Kanunu'ndaki hatali yazim ve kurallar yuUzinden uzun yillar
uygulamada sorun yaratan kurallar degistirilmistir. Bu olumlu degisim konusunda da
olumlu elestirileri bu calismamizda bulacaksiniz.

Hukukumuzda Ticaret Kanunu ve vyaptigi atifta Borglar Kanunu’nun tellal,
komisyoncu ve vekalete iliskin hukimleri Medeni Kanunun yine ilgili hUkamleri acente
konusunu duzenlemistir. Bazi 6zel acenteler (sigorta, seyahat, tasima aracilik yapan
sermaye piyasasi acenteleri gibi) hakkinda 6zel kanunlarla dizenleme yapilmistir.
TUum acenteleri dizenleyen 6zel bir kanunumuz bulunmadigindan uygulamada bir
karisiklik yasamamiz Eski Ticaret Kanunu déneminde oldugu gibi kaginiimazdir.

6102 Sayili Yeni Ticaret Kanunu’muz konusunda bugun itibariyle pek az eser
yazilmistir. Ontimiizdeki birkag yillik siire igerisinde bu eserlerin sayisinin artmasi, yeni
dizenlemelerin  sonuglarl, olasi  sonuglari  hakkindaki  deg@erlendirmeleri
kolaylastiracaktir.



ABSTRACT
THE RIGHTS AND OBLIATIONS OF ‘AGENCY’ UNDER THE COMMERCIAL
LAW NO. 6102

The aim of this thesis I1s to carry out a comparative study of the rights and
obligations of Agency in the light of the New Commercial Law no. 6102 compared with
the Old Commercial Law no. 6762.

In this study, we benefited primarily from the opinion of scholars working on the
Turkish and the Central European Laws. In addition, we benefited from the decision
of Turkish and Central European Supreme Courts, researches carried out during the
process of establishing an uniform European Union Law as well as studies written on
these researches and on the unification process.

You will find In this thesis, valuable contributions made by well-known scholars
during the process of establishing the old and new Turkish Commercial Law and the
mpact of their works on the development of Turkish Law as well as the on development
of an
uniform law.

At the level that our Commercial Law reached today, under the influence of the
doctrine, the Supreme Courts changed their approach and oriented toward new
approaches. Furthermore, under the influence of the doctrine, these new approaches
guided the lawmakers.

The rights and obligations of “Agency’, which are the subject of this thesis, have
been renewed with the new Turkish Codes of Obligations.

In this thesis, we tried to study the Turkish and foreign doctrine, the decision of
Foreign Supreme Courts, the decision of Turkish Supreme Court during this renewal
process and, finally, we explained the process of preparation of the New Turkish
Commercial Law no. 6102.

The renewal of the rights and obligations of ‘Agency’ by the new Turkish
Commercial Law no 6102 introduced in our legislation relatively new rules favorable to
‘Agency’. The new legislation, despite introducing new clauses protecting the interest
of agencies and introducing new clauses to eliminate gray zones, is suffering from
serious mistakes which have been criticized by scholars and by us.

With the new Commercial Law, the problematic clauses of the old Commercial Law
creating problems in application have been modified. You will find in this thesis, positive
comments on the improvements introduced with the new Commercial Law.

In Turkish Law; Agency is legislated by Commercial Law, and, indirectly by Turkish
Code of Obligations as Commercial Law is referring to its clauses of on brokers, status
of people/entities working on commission basis, as well as by the Turkish Civil Codes
as the Turkish Commercial Law is referring to its clauses on mandates. There are
specific laws regulating some type of agencies (such as agencies working in the field
of insurance, travel, transportation and capital markets). Due to the fact that there is
no one single law legislating ‘Agency’, occurrence of serious problems in the
application of the new Turkish

Commercial Law (as it was the case with the old Turkish Commercial Law) is
inevitable.

As of today, there are very few studies on our new Commercial Law no. 6102. In
couple of years, with publication of new studies, we will be in a better position of
evaluate the implication and eventual problems that the new commercial law may
create



