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KISA
OZET

IDARI YARGILAMADA EHLIYET ve HUSUMET
Caglar Burak BURTAN

Bu ¢alismanin konusu “Idari Yargilamada Ehliyet ve Husumet tir.

Calismanin igeriginde dncelikli olarak taraf kavramina deginilerek, idari yargida da
uygulanan ve medeni usul hukukunda esas alinan kimi “taraf kuramlar1” ile idari yargilamada
taraflarin dava ehliyeti anlatilacak ve Idari Yargilama Usulti Kanunu ile Hukuk Muhakemeleri
Kanunu’nda gorev ve ehliyete iliskin diger diizenlemeler ele almacaktir. Bu diizenlemelere
gbre, husumetin belirlenmesinde kamu tiizel kisileri ile Devlet tiizel kisiliginde, onlar1 temsil
etmeye yetkili makamlarin ortaya konmasmin 6nemi {izerinde durulacaktir. Tiizel kisiligin
temsili, dava agma ehliyeti bakimindan da incelenecektir. Ciinkii, Danistay’in yerlesik
igtihatlar1 uyarinca, tiizel kisiligi olmayan ve tiizel kisiligi sona eren kuruluglarca ya da tiizel
kisi olan davacinin kanuni temsilcisi olmayan kisilerce imzalanan dilekgeler ile dava agilmasi
durumunda, davanin ehliyetsiz kisi tarafindan agilmis sayilacag: konusu irdelenecektir. Burada
incelenmesi gerekecek olan bir bagka konu da “menfaat” kavrami olacaktir. Danigtay, taraf
iligkisinin kurulmast i¢in gerekli olan kisisel, mesru ve giincel bir menfaat alakasinin varliginin
idari yarg1 yerlerince belirlenecegini belirtmektedir. Bu nedenle, davacinin idari islemle ciddi,
makul, maddi ve manevi bir iligkisinin bulunmasi dava agma ehliyeti igin yeterli
sayilabilecektir. Bilindigi {izere, 521 sayili Danmistay Kanunu’nda 1973 yilinda 1740 sayili
Kanun ile yapilan degisiklik sonucunda, husumetin noksan ya da yanlis bir sekilde bildirilmesi
nedeniyle dava dilekgesinin reddedilmesi uygulamasma son verilmistir. Giiniimiizde 2577
sayil1 Idari Yargilama Usulii Kanunu’na gére, davaci tarafindan dava dilek¢esinde hasma hig
yer verilmemesi ya da hasmin yanlig gosterilmesi durumunda gorevli mahkeme olan idare
mahkemelerince, agilan dava, dogru hasma y6nlendirilmektedir. Bu durumun, temel hak ve
ozgiirliikler agisindan ve dava hakki uyarinca, idare edilen lehine dogurdugu sonuglar ifade
edilecek, 1740 sayili Kanun ile yapilan degisikligin gerekgesine deginilecek ve o doénem
tutulan meclis tutanaklarinda yapilan yorumlar incelenecektir. Bu bilgiler ve incelenen kanun
gerekgeleri 1s18inda husumetin belirlenmesinde Tiirk hukuk sistemindeki uygulamalar
tartigilacaktir.

Anahtar Sézciikler: Idari yargi, Dava ehliyeti, Husumet, Taraf kavrami, Dava sarti, Davanin
reddi, Ilk inceleme
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ABSTRACT

STANDING AND HOSTILITY IN ADMINISTRATIVE PROCEDURE
Caglar Burak BURTAN

The subject of the thesis is “Standing and Hostility in Administrative Procedure Law”.

Primarily, the concept of “party” would be analized with the theories regarding parties
both in administrative and civil procedure law. In this context, regulations about jurisdiction
and standing in Administrative Procedure Law and Civil Procedure Law would be mentioned.
The importance of authorities, which are regarded as representatives of public legal entities
and the State, would also be emphasized in determination of hostility. Moreover,
representation of legal entity would be examined regarding the capacity of bringing an action.
Another concept , which shall be analized in this study, would be the concept of “interest”.
Council of State has stated that place of jurisdiction could determine the existence of personal,
legitimate and actual interest, in order standing relationship to be established. Because of this,
the serious, reasonable, material and immaterial relation of claimant with the administrative
act would suffice for the standing. An amendment has been made in Law of Council of State
No.521. Today, according to Turkish Administrative Procedure Law No.2577, administrative
courts shall lead the case to the right opponent, if the claimant has not stated any opponent or
stated wrong opponent in lawsuit petition. In this study, this fair regulation would be
expressed with its consequences regarding fundamental rights and freedoms and also right of
litigation. In this context, legislative intention in the above mentioned amendment would be
examined with the legislative procedure. Lastly, practice of hostility in Turkish law system
would be discussed within the information given.
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