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KISA OZET

CEZA MUHAKEMESINDE YARGILAMANIN YENILENMESI
DILAVER NiSANCI

Yargilamanin yenilenmesi, gerek sanigin lehine gerekse de aleyhine olarak ortaya
ctkan yeni durumlar dolayisiyla, kesinlesmis bir hikme ragmen; hikmun durugma
yapilarak veya yapilmaksizin tekrar ele alinmasina olanak saglayan olaganustu bir
kanun yoludur.

Sahte belge ve hakimin goérev sucgu islemesi, Kanun’ da musterek yenileme
nedenleri olarak duzenlenmig olup; lehe ya da aleyhe olduguna bakilmaksizin bu
nedenlerle yargilamanin yenilenmesi istenebilecektir.

Gergek disi taniklik veya bilirkisilik, hukuk mahkemesi hukminin ortadan
kaldiriimasi, yeni olaylar veya deliller, AIHM' in ihlal karari ve AYM’ nin ihlal tespit ettigi
dosyanin yeniden yargilama yapilmak Uzere mahkemesine gonderilmesi de; lehe
yenileme nedenleri olarak karsimiza ¢gikmaktadir.

Ceza Muhakemesi Kanunu' nda yalnizca aleyhe yenileme nedeni olusturan tek
duzenleme, sanigin beraat sonrasinda, sugla ilgili olarak hakim 6énunde guvenilir
nitelikte ikrarda bulunmasidir.

Maddi hatalar yaninda hukuksal hatalar ve bu baglamda igtihat degisiklikleri
de yargilamanin yenilenmesine sebebiyet verebilirler.

Yargilamanin yenilenmesi igin bir talep s6z konusu olup; s6z konusu talep,
kararinin yenilenmesi istenen mahkemeye yapilacaktir. ik yargilamada gérev almig
olan hakim de yargilamanin yenilenmesi yolunda gérev alamayacak olup, sireg; sekli
inceleme safhasi, esas inceleme safhasi ve dava safhasi olarak U¢ adimdan
olugmaktadir.

Yargilamanin yenilenmesi sureci; ya ilk hukmdn onaylanmasi ya da ilk hukmun
iptali ile yeni bir hikim verilmesi ile sonlanacaktir. Yargilamanin lehe yenilenmesi
durumunda, aleyhe bozma yasagi kurali gegerli olup; verilecek yeni hiukimle tayin
edilecek ceza, eski hukumle tayin edilen cezadan daha agir olamayacaktir. Yenileme
muhakemesiyle cezasi ortadan kalkan eski hUkimlinin maddi ve manevi kayiplari igin
tazminat talep etme imkani1 da bulunmaktadir.
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ABSTRACT

IN CRIMINAL PROCEDURE A RETRIAL

Dilaver NISANCI

Renewal of judgment; in spite of a definite provision due to new situations emerging
both for and against the hypocrisy; is an extraordinary law that allows the judgment to
be reconsidered with or without hearing.

The falsification of the documents and judges’ criminal acts is regulated as the
reasons for the joint renewal in the law; regardless of whether it is in favor or
against, it may be necessary to renew the judgment for these reasons.

Unrealistic testimony or expertise, the removal of a civil court sentence, new events
or evidence, the European Court of Human Rights’s violation, and the filing of a file
found by the Constitutional Court for the retrial of the case; opposition to the reasons
for the renewal of the favor.

The only amendment to the Code of Criminal Procedure, which is the only reason
for the alleged replacement, is that the sanction is to be credible after the acquittal,
before the judge in respect of the crime.

Legal mistakes besides material faults and jurisprudence changes in this context
may cause the trial to be renewed.

There is a demand for the renewal of the judgment, which will be made to the court
where the request is to be renewed. The judge, who has served in the first instance,
will not be able to serve on the way to the renewal of the judgment; shaped examination
phase, the main examination phase and the trial phase.

The process of renewing the trial; either the approval of the first judgment or the
annulment of the first judgment and the issuance of a new judgment. In the event that
the judgment is renewed, the prohibition of breaking the law is valid; the penalty to be
imposed by the new provision will not be heavier than the penalty imposed by the old
sentence. There is also the possibility of claiming compensation for the material and
spiritual losses of the old convict who has been punished by the remanding judge.
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