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Ekonomik hayatta, ticari isletmelerin faaliyetleri maddi degerlerin yan1 sira biiyiik oranda gizli
nitelikteki bilgilere dayanir. S6z konusu bilgiler, ticari isletmelerin degerinin belirlenmesinde ve
ekonomik hayattaki rekabet giiciiniin artmasinda biiyiik rol oynar. Buna karsin ekonomik
kiiresellesmenin yasandigi ¢agimizda, teknolojiye bagli olarak gelisen iletisim imkanlar: birgok
bilgiye aninda ulasmamiz: saglamistir. Bu nedenle ticari isletmeler, elde etmek amaciyla arastirma
ve gelistirme faaliyetlerine biiyiik yatirim yaptiklari bu nitelikteki bilgilerin, 6zellikle rakiplerinin
eline gegmesini 6nlemek bakimindan koruma tedbirleri almaktadir. Ancak s6z konusu sir teskil
eden bilgilerin, isletme sahiplerinin alacaklar: tedbirlerle gizli tutulmasinin ¢ogu zaman yeterli
olmadig: da goriilmistiir. Bu itibarla, bu sirlarin korunmas: bakimindan hukuk diizeninin devreye
girmesi gerekli olmustur.

Sirrin korunmast, ¢esitli kanunlardan veya 6zel hukuk sozlesmelerinden kaynaklanan bir
yiikiimliik olarak ongorilmistiir. Bazi sirlarin korunmasi: bakimindan 6zel hukukun sagladig:
“tazminat sorumluluguna” dayali koruma usulii yeterli bulunmayarak, kanun koyucu tarafindan
ceza hukuku da devreye sokulmustur. Bu anlamda, ticari sir, bankacilik sirri veya misteri sirrinin
aciklanmasi eylemi sug olarak diizenlenmistir.

5237 sayih Tiirk Ceza Kanununun 2.kitabinin “topluma karsi suglar” baglikli 3.kisminin
“ekonomi, sanayi ve ticarete iliskin suglar’” hakkindaki 9. bolimiinde diizenlenen 239.
maddesinde, “ticari sir, bankacilik sirr1 veya miisteri sirrinin agiklanmasi” suguna yer verilmistir.
5237 sayili TCK m. 239, 765 sayili eski TCK’da tam olarak karsiligi bulunmayan yeni bir sug tipi
getirmistir.

TCK’nin 239.maddesinde yer alan ticari sir, bankacilik sirr1 veya misteri sirrinin agiklanmasi
sucu; bir kimsenin sifat ya da gorevi, meslek veya sanati geregi vakif oldugu ticari sir, bankacilik
sirr1 veya misteri sirr1 niteligindeki bilgi veya belgeleri ya da fenni kesif ve buluslar: veya sinai
uygulamaya iliskin bilgileri yetkisiz Kisilere vermesi veya ifsa etmesi; bu bilgi veya belgelerin,
hukuka aykir1 yolla elde eden kisiler tarafindan yetkisiz kisilere verilmesi veya ifsa edilmesi ve
nihayet cebir veya tehdit kullanarak bir kimseyi bu madde kapsamina giren bilgi veya belgeleri
aciklamaya mecbur kilmas: suretiyle olusur.

TCK m. 239°da diizenlenen ticari sir bankacilik sirr1 veya miisteri sirrinin agiklanmasi sugu ile
oncelikle, ekonomik hayatta haksiz rekabetin énlenmesi, ticari yasamin diiriistliik kurallar:
cercevesinde siirdarilmesinin saglanmasi ve bu suretle serbest piyasa ekonomisinde bireyin
adaletli, giiven veren ve rekabete dayali bir ekonomik yapida faaliyette bulunma hakkinin
korunmasi amaglanmaktadir. Ayrica 6zellikle sugun miisteri sirrimin agiklanmasi sugu olarak
islenmesi durumunda, ayn1 zamanda bireyin 6zel hayatinin gizliligi hakki da korunmaktadir.
Ticari sir, bankacilik sirr1 veya misteri sirrinin agiklanmasi sugu, se¢imlik hareketli bir soyut
tehlike sugudur. Bu sug ayn:t zamanda bagli hareketli bir sugtur. Yine TCK m.239’da diizenlenen
bu sug, ticari sir, bankacilik sirr1 veya musteri sirri niteligindeki bilgi veya belgelerin yetkisiz
kisilere verilmesi veya ifsa edilmesi ile tamamlandigindan sirf hareket sugudur. Bu sugun ihmali
hareketle islenmesi miimkiin degildir. Ayrica ticari sir, bankacilik sirr1 veya miisteri sirrinin
aciklanmasi sugu, kasten islenebilen bir sugtur. Sugun islenmesi bakimindan herhangi bir 6zel kast
aranmamistir. Sugun olasi kastla da islenebilmesi miimkiin bulunmaktadir.

TCK m.239’da diizenlenen ticari sir, bankacilik sirr1 veya miisteri sirrinin agiklanmasi sugunun
ele alindig1 bu ¢alismada; sir kavrami, sirrin hukuki niteligi ve sirrin korunmasinin hukuki
dayanagi ile ticari sir, bankacilik sirri ve misteri sirrt kavramlar: ayrintili olarak agiklanmastir.
Yine TCK m.239’da diizenlenen sugun, Tiirk Ceza Kanununu sistematigi igcindeki yeri dikkate



alinarak yakin sug tipleri ile karsilastirmasi yapilmis ve buna gore inceleme konusu sugun
unsurlari, muhakeme usulii ve yaptirimi da ayrintili olarak izah edilmistir.
Anahtar Kelimeler: Sir Kavrami, Ticari Sir, Bankacilik Sirri, Misteri Sirri, Sirrin Korunmasi, Sirrin
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In economic life, activities of commercial enterprises based on material values as well as on a
great manner, secret information. This information has a considerable role on the determination of
the value of the enterprise and increase in its competitiveness. On the other hand, in the age of
globalization, due to developed communication facilities, information is reached instantly.
Because of this fact, the commercial enterprises take precautionary measures in order to protect
such information for which they invest greatly for its research and development. However, such
precautionary measures taken by the enterprises generally would not suffice for protection of the
secrecy of the information. For this reason, it has become necessary for the law maker to involve
in.

The protection of the secret is envisaged as a liability in certain laws and private agreements. For
protection of certain sir, the lawmaker does not find the contractual protection sufficient, thus
criminal protection is envisaged. To this end, the act of disclosure of commercial, banking and
customer secrets is considered as crime.

Law No. 5237 entitled Turkish Criminal Code (“TCC”), in its second book, 3rd part entitled
crimes against society, 9th subsection entitled crimes related to economic, industrial and
commercial activity contains article 239 on “crime of disclosure of commercial, banking or
customer secrets”. Article 239 of the TCC provided a crime which was not contained with the
previous TCC, Law No. 765. The crime regulated in article 239 comes into life when a person
hands over to an unauthorized third person information, documents, patent, scientific discovery,
industrial applications related to commercial, banking, customer secrets which was learned by the
former due to such person’s work or job; when such information and documents are gathered
through unlawful means and handed over to unauthorized persons; and when such information
and documents are forced to be disclosed.

The aims of the crime set out in article 239 are (i) protection of unfair competition; (ii) ensuring
that the commercial life is maintained within principles of good faith; (iii) through this manner,
ensuring that the individual’s right is protected regarding having activities in just, confident and
fair competitive environment. In addition, the crime aims at protection of privacy of an individual
in respect of crime relating to disclosure of customer secret.

The crime on disclosure of commercial, banking, customer secret is of elective abstract. This
crime is at the same time a crime with dependent act. The crime is a pure act crime since it is
realized when the above referred information and documents are handed over to unauthorized
third persons or disclosed.

In this thesis, commercial, banking, customer secrets concepts as set out in article 239 of the TCC
shall be explained. the issues of the concept of secret, the legal nature of secret, the legal basis of
protection of secret, the concepts of commercial, banking and customer secrets are explained in
detail. In addition, taking into account close crimes, comparison of similar crimes, components of



crime, criminal procedure and sanctions of the crime are explained. Furthermore, such crime
could be realized with intent. No special intent is envisaged for the realization of the crime. The
crime could also be realized through possible intent.
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