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Ozet

5237 sayili TCK, kisilere karsi suclar kapsaminda, ¢ocuk dusurtme (m.99) ve ¢ocuk
disurme (m.100) suglarini tanimlamig ve ceza yaptirnmina baglamistir. Diger taraftan,
2827 sayili Nufus Planlamasi Hakkinda Kanun, kadinin istemiyle on haftayr agmayan
gebeliginin, tibbi yolla sona erdiriimesine; yine sureye bagli olmaksizin tibbi zorunluluklarla
gebeligin sona erdiriimesine yasal olanak taninmistir. Bunlara ilave olarak, 5237 sayil
TCK, kadinin magduru oldugu bir su¢ sonucu gebe kalmasi halinde yirmi haftayr asmayan
gebeligin tibbi yolla sona erdirilmesinin cezalandiriimayacagi hukmuanu getirmistir.

Kanun koyucu, ¢ocuk dusurtme ve dusirme suglariyla, dncelikle ana rahmine yerlesmis
ceninin yagsam hakkini korumayi amaclamistir. Bununla beraber bu suglarda, kadinin
vucut dokunulmazhgi, kendi kaderini tayin hakki korunmaktadir. Cenin hukuki bir hak
O0znesidir. Fakat doguncaya kadar kadindan bagimsiz degildir. Bu nedenle ceninin yasam
hakkiyla kadinin vacut butunligu Gzerinde tasarruf hakki ve kendi gelecegini tayin
hakkinin gatismasi s6z konusu olmaktadir. Tarih boyunca ve tim hukuk sistemlerinde, bir
yanda ceninin yagsam hakki, diger tarafta kadinin gebelik ve annelige iligkin tercihi arasinda
adil bir denge kurmak zorunlulugu ile kargilasiimistir.

Cocuk dusurtme fiillerinin su¢ sayillmasi konusunda, Ceza Hukukunda goras birligi
bulunmasina karsilik, cocuk digstirme ve kadinin istemiyle cocuk dusurtmesi fiillerinin sug
sayilarak cezalandinimasina iligkin gérus ayrihdr ve tartismalar ginimuizde de
surmektedir. Bu fiillerin su¢ olmaktan ¢ikarilmasi yoéninde giglu bir egilim bulunmakta ve
oldukca hakli gerekgeler ileri surtilmektedir.

Bir taraftan insan tUrine ait, ana rahminde gelisen ceninin yasami, diger taraftan
kadinin tercihi arasinda makul ve mesru sinirin gizilmesi ¢ézumu zor bir sorun goéraniama
arz etmektedir. Gerek gebeligin sonlandiriimasina izin verilmesi, gerek bu fiillerin
cezalandiriimasi son gare olarak gorulmektedir.

Tezimde TCK’'muzun c¢ocuk dustrtme ve disurme suglari ele alinarak incelenmis;
tarihsel gelisimi, insan haklari hukukunda ve karsilastirmali hukukta bu suglara iliskin
durum yansitiimaya, TCK’'muzun yururlikteki hiktUmlerinin incelenip degerlendiriimeye,
Ogretideki gorusler, sorunlara iligkin ¢ézim o6nerileri irdelenerek, sonuglara ulasiimaya
calisiimigtir.

Anahtar Kelimeler

Cocuk dusurtme ve duslrme sugclari, rizasiz gocuk dusurtme sugu, rizaya dayali gocuk
dusurtme sugu, ceninin yasam hakki, kadinin Greme hakki, kadinin kendi kaderini tayin
hakki, guvenli ve yasal gebelik sonlandirma, Turk Ceza Kanunu m.99-100.

University : Istanbul Kultur University



Institute : Institute of Social Sciences

Department : Law

Programme : Public Law

Thesis Advisor : Prof. Dr. Durmus Tezcan

Type and Date of Thesis : Ph. D — December 2013
Abstract

Turkish Penal Code no. 5237, defined the illegal abortion and abortion crimes (art. 99
and 100) within the scope of crimes committed against persons, and imposed penalties
for those. On the other hand, Law Related to Family Planning no. 2827, legally allowed the
medically termination of pregnancy not more than ten weeks upon the woman’s request
and termination of the pregnancy without time concern when required due to medical
necessity. Additionally, Turkish Penal Code no. 5237 legislated the provision that
pregnancy resulted due to a crime committed against the woman can be medically
terminated if do not exceed twenty weeks, without any penalties imposed.

The legislator mainly aims at protecting the rights of the fetus implanted in the uterus
with the crimes of illegal abortion and abortion. Along with this, woman’s right of privacy
for her body and her self determination right is protected with these crimes. Fetus is the
subject of a legal right. However, it is not independent from the woman until it is born.
Therefore, there is a conflict between the fetus’ right to life and woman’s right of disposition
on her physical integrity and her right of determination for her own future. Throughout
history and among the whole judicial system, there has always been the challenge of fair
balance between the fetus’ right to live and woman’s choice of pregnancy and motherhood.

The debates over illegal abortion and abortion upon the woman’s request to be
considered as a crime to be imposed a penalty currently continues although there is a
consensus within the Penal Code related to the illegal abortion’s being considered as a
crime. There is a strong tendency for these actions’ not to be considered as a crime and
quite valid grounds are being proposed.

It poses a challenging problem for the solution of drawing a reasonable and legitimate
line between the life of a fetus growing in the uterus, a living that belongs to humankind,
and on the other hand, choice of the women. Permission for the termination of the
pregnancy or the action’s being imposed to a penalty is considered as the ultimate remedy.
In my thesis, Turkish Penal Code is examined in accordance with the illegal abortion and
abortion crimes; it has been aimed to reflect the condition related to these crimes within
the human rights law and comparative law, to assess the current provisions of Turkish
Penal Code upon examination and to reach solutions by examining the solution
suggestions related to the problems.
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