CALISMANIN OZETi

Gerek imar kirliligine neden olma sugunun kanunlarda yerini almasi , gerekse bu sucun failinin
belli sartlar: yerine getirmesi karsiliginda hakkinda bir ceza uygulanmamasi, birey ve toplumu 6n
planda tutma anlayis1 nedeniyledir.Toplumsal diizeni bozucu o6zellikleri bulunan bu sugun
cezalandirilmas: insan haklarinin gelisiminin  bir sonucudur. Bunun gibi , bu eylemleri
cezalandirmak yerine , sonuglarin: failin katilimiyla onarmak ve bir toplumsal uzlasiya varmak da
yine insana deger veren ceza hukuku sisteminin bir geregidir.

Tiirk Hukukunda yeni bir kavram olan “Imar Kirliligine Neden Olma Suc¢u” TCK 184.

Maddesi“nde diizenlenmistir.Bu maddenin 5. Fikrasi ise ¢agdas ceza hukuku sistemi iginde gittikge
onem kazanan onarici adalet uygulamasina giizel bir 6rnektir.
Bu sug , bir ¢ok teknik kavrami (bina , ruhsat , ruhsata aykirilik , santiye , belediye sinir1, 6zel imar
rejimi , imar plani vs ) iginde barindirmaktadir. Konunun daha iyi anlasilmasi igin , ¢alismamizin
ilk boliimiiniinde imar hukuna ait bu kavramlar ayrintili olarak ele alinmistir.ikinci béliimde ,bu
sucun unsurlar: dikkate alinarak anlatiimistir.Ugiincii béliimde ise , maddenin besinci fikrasinda yer
alan ve Tirk Hukuk Sisteminde onarici adalet kavraminin uygulamalarindan ve bir tiir etkin
pismanlik olarak kabul edebilecegimiz durum incelenmistir.

Calismamizda , bu sugun ayrintili bir bicimde kavram ve unsurlarinin ortaya konularak
aciklanmasi , genel ceza hukukunun temel bazi kavram ve kurumlarinin bu su¢ bakimindan
degerlendirilmesi , onarici adalet sisteminin 6nemi ve etkin olarak kullaniimas: ve bu maddedeki
fikralarin uygulanmasinda karsilasilan sorunlarin yargitay kararlari is1ginda ¢oziime kavusturulmasi
amagclanmustir.

Maddedeki igerik incelerken , “ruhsatsiz veya ruhsata aykiri bina” kavraminin kullanilmasinin
kanun koyucunun amacina uygun dismedigini saptamasini yapilmistir. 3194 sayili Kanun®“un 5.
Maddesine gore bina tanim: yapilmistir.Maddi ceza hukukundaki kiyas yasagi goz o6niinde
bulunduruldugunda , bu sugun bina disindaki , havuz , hal saha , su kuyusu , ¢ay bahgesi vs gibi
yapilar igin s6z konusu olamayacag aciktir. Tezimizde bu konudaki eksikligin giderilmesi gerektigi
ifade edilmistir.

Genel ceza hukuku igindeki “tesebbiis , istirak ve i¢tima ” kurumlarinin , imar Kirliligine neden
olma sugunun uygulanmasinda nasil isletilecegi konusu iizerinde 6zellikle durulmus ve Yargitay
ictihatlar: dogrultusunda konu agikhga kavusturulmustur. Ictima kurumu, 6zel kanun — genel kanun
iliskisi de g6z oninde bulundurularak incelenmis ve uygulamadaki sorunlara ¢6ziim onerileri
getirilmistir.

Maddenin besinci fikrasindaki diizenleme , madde iginde belirtilmemesine ragmen bir etkin
pismanlik olarak kabul edilmistir.Maddenin bu fikrasimin uygulamaki o6rnekleri anlatilmis
ozellikle Hikmiin agiklanmasimin geriye birakilmasina karar verilmis olmasinin , TCK 184/5
maddesindeki etkin pismanlik kurumunun uygulanmasina engel olmadigi sonucu ortaya
konulmustur.

Sonug olarak ; Bu galismanin, kanunun etkin bir bicimde kullanilarak kagak yapilagsmanin éniine
gecilmesinde uygulamacilara yardimci olacag: diistiniilmektedir.

Anahtar Kelimeler: “imar kirliligine neden olma sucu, bina, yapi, ruhsat, miicavir alan, 6zel imar

rejimi, onarici adalet, etkin pismanlik , hikmin agiklanmasinin geriye birakilmasi.”



ABSTRACT

The regulations of the laws in relation to the crime of zoning pollution, and the regulations not

to apply any penalties against those offenders, fulfilling some conditions, is based on the awareness
prioritizing the individual and the community. The punishment of this crime with features of
disturbing the social order, is a result o the development of human rights. As such, it is a necessity
of a justice system cherishing the human being, to repair the offence of the offender together with
his participation instead of punishing the offender and to tom to a communal convention.
The phrase “Offence of causing zoning pollution” which is a new phrase in the Turkish Law system,
and was regulated with article 185 of the Turkish Penal Law. Paragraph 5 of this article is a good
sample for restorative justice implementation becoming more and more important every day in the
modern criminal justice system

This crime includes many technical concepts (building, license, violation of license,

construction, municipal boundary, special zoning regime, development plan etc).
In order to be able to better understand the matter, in the first section of our study we have discussed
these concepts in relation to zoning law in detail. In the second section, it was explained by
considering the elements of the crime. In the third section, it was reviewed the restorative justice
implementation in the 5th paragraph of the Article and the Turkish Justice system and that it can be
considered as some kind of effective repentance.

In our study, it is aimed to explain the offence in detail by putting into fore the concepts and
elements of the crime, to evaluate some concepts and institutions of the general criminal law in
terms of this offence, the importance of the restorative justice system, to resolve problems occurring
from the implementation of the paragraphs of this articles under the light of the higher court.

Reviewing the content of the article, it was determined that the use of the concept “

According to Article 5 of the Law numbered 3194 an explanation for building was made.
Considering the prohibition of analogy in the tangible criminal law, it is clear that this offence
cannot be of matter for buildings outside of the building such as swimming pool, Astroturf, wells
and tea gardens. In our thesis it is mentioned that this shortcomings in this issue must be eliminated.
In “undertakings, associations and hearing” of the general criminal law it was especially
emphasized hoe to implement on the offence leading to zoning pollution, and an explanation was
brought to this through the jurisprudence of the Supreme Court. The institution of jurisprudence,
private law and general law relation was considered together in order to brig recommendations to
the problems in implementation.

The order in paragraph 5 of this article, even if not stated in the articles is deemed to be
considered as effective repentance. Samples of this paragraph in the article were taken and
especially retarding the judgment shows, that this does not hinder the application of effective
repentance given in 184/5 f the Turkish Criminal Law.

As a result, this study shows that this law will help the applicants in an effective way to prevent
illegal housing.
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