OZET

Bugiin marka ad1 verilen ayirt edici isaretler ilk ¢aglardan itibaren kullanilmis
olsa da marka hukuku bakimindan kanunlagsma donemi 19. yiizyilda baslamistir.
Marka hukuku, fikri miilkiyet hukukunun bir parcasi olmakla birlikte gelisimi 20.
yiizyila kadar dayanmaktadir.

Ilgili kesim, satin alacagi markanin kullanildig1 mal veya hizmetleri taniyarak
ona gore satin alma tercihlerini kullanmak istemektedir. Satin aldiklar1 mal veya
hizmetin Kkalitesi ve kullanim amaci ilgililer nezdinde 6nemlidir. Boylece isletmeler,
mal veya hizmetlerini diger isletmelerin mal veya hizmetlerinden ayirt edilmesini
temin etmekle birlikte ilgililer nezdinde bu markalarini tanitmis olmaktadirlar.
Markanm, ayirt etme, reklam ve tanitim ile garantiyi temin etme gibi islevleri
bulunmaktadir. Tiim bu islevler marka sahibinin ciddi emek ve yatirimlari sonucu

olusur.

Ulkemizde fikri haklara iliskin ilk diizenleme 1857 tarihli Fransiz Fabrika ve
Ticaret Markalar1 Kanunu kaynak alinarak 1872 tarihli nizamname ile yapilmistir. Bu
nizamname 1888 tarihli Alameti Farika Nizamnamesi ile yiiriirliikkten kaldirilmistir.
Ulkemizde ¢agdas hukuk normlarina gére diizenlenen ilk kanun 551 sayili Markalar
Kanunu olmustur. Tez ¢alismamamizin konusunu olusturan sessiz kalma yoluyla hak

kayb1 ilk kez 551 sayili Kanun doneminde dolayli olarak ortaya atilmistir.

06.03.1995 tarthinde Avrupa Birligi ile alinan 1/95 sayili Ortaklik Konseyi
Karariyla birlikte Tiirkiye, marka hukuku mevzuatini AB mevzuatiyla uyumlu hale
getirmeyi taahhiit etmistir. Bu sebeple 27.06.1995 tarihinde 556 sayili Markalarin

Korunmasi Hakkinda Kanun Hiikmiinde Kararname ¢ikarilmistir.

Fikri ve sinai haklar alanindaki hizli gelismeler karsisinda yiiriirliikkte olan 556
sayili Markalarin Korunmast Hakkinda Kanun Hiikmiinde Kararname hiikiimleri
islevsiz hale gelmistir. Ote yandan miilkiyet haklari, kanun hiikmiinde kararnamelerle
diizenlenemeyeceginden Anayasa Mahkemesi'nin pes pese verdigi iptal kararlar1 da
yeni bir yasal diizenleme yapilmasini zorunlu kilmistir. Boylelikle 22.12.2016

tarihinde kabul edilen 6769 sayili1 Smai Miilkiyet Kanunu, 10.01.2017 tarihinde Resmi



Gazete’de yayimlanarak yiiriirlii§e girmis ve hukukumuzda ilk defa sinai miilkiyet

haklarini birlikte diizenleyen bir kanun yaratilmstir.

6769 sayili Siai Miilkiyet Kanunu ile marka hukuku alanindaki diizenlemeler
yalnizca kanun halini almakla kalmamig, bunun yani sira 6zellikle marka hukuku
alaninda yeni diizenlemeleri de beraberinde getirmistir. 6769 sayili Sinai Miilkiyet
Kanunu ile marka taniminda, mutlak ve nispi ret nedenlerinde, marka hakkina tecaviiz
sayilan fiillerde, markanin kullanma kosullarinda ve marka sahibince yasaklanacak
fiilllerin kapsaminda degisiklige gidilmesinin disinda, markanin kullanimin
ispatlanmasi yiikiimliiliigii, muvafakat verilmesi, uzlagsma ve bir hiikiimsiizliikk hali

olan sessiz kalma yoluyla hak kayb1 gibi yeni diizenlemeler de getirilmistir.

Sessiz kalma yoluyla hak kaybi, tilkemizde 10.01.2017 tarihinde yiiriirlige
giren 6769 sayili Sinai Miilkiyet Kanunu ile ilk defa pozitif hukukta yerini almasina
ragmen 551 sayili Markalar Kanunu doneminden itibaren igtihatlar 1s18inda
hukukumuzda uygulanmaya baslamistir. Esasen bunun sebebi, sessiz kalma yoluyla
hak kaybinin medeni hukukta yer alan hakkin kétiiye kullanilmasi yasagi ve diiriistliik
ilkesinin 6zel bir goriiniimii olmasidir. Bu sayede marka hukuku alaninda sessiz kalma
yoluyla hak kaybma iliskin pozitif bir diizenleme olmamasina ragmen Yargitay
tarafindan verilen kararlar, marka hukukunda hak kaybinin temelini olusturmustur ve
sonrasinda verilen kararlar1 da etkilemeyi basarmistir. Buna karsilik marka hukukunda
sessiz kalma ilkesi uyarinca hak kaybi1 kavrami ile Medeni Hukuk bakimindan hak

kayb1 bir¢ok noktada birbirinden ayrilmaktadir.

Her ne kadar 6769 sayili yasa tamamiyla olmasa da kaynagint AB Marka
Yonergesi ve Topluluk Marka Tiiziiglinden almasina ragmen 6769 sayil1 yasada sessiz
kalma yoluyla hak kaybina genis kapsamli yer verilmemistir. AB mevzuatinda sessiz
kalma yoluyla hak kayb1 kurumuna kapsamli ve diger hiikiimlerden bagimsiz olarak
ayr1 sekilde yer verilmistir. Tiirk hukukunda bu kurum, sinai miilkiyet hukukunun tiim
alaninda uygulanabilecek genel bir hiikiim olarak diizenlenmemis, yalnizca markanin
bir hiikiimsiizliik hali olarak ele alinmistir. Bu baglamda sessiz kalma yoluyla hak
kaybmin diger sinai miilkiyet alanlarindan ziyade yalnizca marka hukukuna 6zgii

olarak getirildigini sOylememiz miimkiindiir.



ABSTRACT

Although the distinctive indicators given for brand names today have been used
since the earlie stages, the period of codification in terms of trademark law began in
the 19th century. Trademark law is a component of intellectual property law and its

development is based in the 20th century.

Consumers want to use their purchase choices by recognizing the goods or
services with which the brand they will purchase is used. The quality and purpose of
use of the goods or services they purchase is important for consumers. Thus,
businesses procure their goods or services to distinguish them from the goods or
services from other business and promote these brands to consumers. A trademark has
functions like distinction, advertisement, promotion and procuring guarantee. All these

functions are through the significant labor and investments of the trademark holder.

The first regulation regarding intellectual rights in our country was made with
a statute in 1872 that was based on the French Factory and Commercial Trademarks
Law dated 1857. This statute was repealed with the Trademark Statute in 1888. The
first law arranged in our country based on modern legal norms was Trademarks Law
number 551. The loss of rights through acquiescence constitutes the subject of our
thesis study and was revealed indirectly for the first time in the time of Law number
551.

With Association Council Decision number 1/95, which was made with the
European Union on the date of 06/03/1995, Turkey committed to make its
trademarklaws consistent with that of the EU. For this reason, the Statutory Decree on
the Protection of Trademarks number 556 on the date of 27/06/1995 was issued.

In the face of rapid developments in the field of intellectual and industrial
rights, the provisions of the enacted Statutory Decree number 556 lostitsfunctionality.
On the other hand, the annulment rulings that the Constitutional Court successively
handed down mandated that a new legal regulation be madebecausepropertycould not
be regulated with statutory decrees. Thus, Industrial Property Law number 6769,
which was adopted on thedate of 22/12/2016, went into effect having been published
in the Official Gazette on 10/01/2017, and legislation that regulated industrial property

rights together in our law was created.
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The regulations in the field of trademark law with Industrial Property Law
number 6769 don’t merely assume the state of a law but also bring about new
regulations, particularly in the field of trademarklaw. Industrial Property Law number
6769 brought new regulations like the obligation to prove the use of a trademark, the
provision of consent, reconciliation, and the loss of rights through acquiescence,
beyond resorting to changes, in the definition of a trademark, in the absolute and
relative reasons for rejection, the actions considered violations of trademark rights, the
conditions of the use of a trademark, and the scope of the actions that are prohibited

by trademark holders.

The loss of rights through acquiescence began to be implemented in our law
considering the jurisprudence of the period of Trademarks Law number 551, despite
substituting it in positive law for the first time with Industrial Property Law number
6769, which went into effect in our country on 10/01/2017. The fundamental reason
for this is the prohibition of them isuse of the rights found in the ¢ivil code for the loss
of rights through acquiescence and the principle of honesty having a special
appearance. In this regard, despite there being no positive regulation regarding the loss
of rights through acquiescence in the field of trademark law, the rulings handed down
by the Court of Cassation constituted the foundation for the loss of rights in trademark
law and succeeded in influencing subsequent rulings. In contrast, the concept of the
loss of rights pursuant to the principle of acquiescence in trademark law and the loss
of rights in terms of Civil Law differentiate from one another on many points.
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