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OZET

Anonim sirketler; ulusal ve uluslararas1 diizeyde biiyiiyen iktisadi ortamin,
rekabet giicii en yliksek ve tercih edilen aktorlerindendir. Bu vasfi ve rolii karsisinda
anonim sirketler; siirekli bir dongii ve degisim igerisindeki iktisadi rekabette, 6ziinde
konumlarimi korumak i¢in ¢esitli sebeplerle yeniden yapilanma ihtiyaci duymaktadir.
Bu yeniden yapilanma modellerinden biri anonim sirketin boliinmesidir. Bu boliinme
tam boliinme veya kismi boliinme olarak gerceklesebilen ve yasal zeminde kosul, usul
ve hukuki sonuglar ¢ercevelendirilmis bir yapisal degisiklik tiirtidiir.

Anonim sirketin tercih ettigi bu yapisal degisiklik kimi hallerde; sirkete ait bir
isyeri veya bir boliimiiniin devri ile de sonuglanabilmektedir. Isyeri veya bir
boliimiiniin devri, nihayetinde is¢ilerin is iligkilerinin de devralan sirkete gecisini
glindeme getirmektedir. S6z konusu is iliskilerinin karsisinda igveren sifatinda olan
anonim girketin; tek tarafli olarak alabildigi boliinme karar1 ve sonucunda isyeri veya
bir boliimiiniin devri, is¢ilerin is giivencesini ve sahip olduklar1 haklarim
zedeleyebileceginden gerek Tiirk Ticaret Kanunu gerekse Is Kanunu nezdinde iscilerin
bu isyeri devri karsisinda korunmasima yonelik bir takim yasal diizenlemelere yer
verilmistir.

Hukukumuzda kural olarak isyerinin veya bir boliimiiniin devri halinde is
iligkilerinin kendiliginden ve dogrudan devralan igverene gececegi kabul edilmistir.
Ancak; igyeri devrinin is iligkileri tizerindeki etkisine yonelik diizenlemeler olan Tiirk
Ticaret Kanunu’nun 178. maddesi ile Is Kanunu’nun 6. maddesi, uygulamada
tereddiitlere yol acabilecek diizeyde birbiri ile celisebilmektedir. Ozellikle TTK nin
178. maddesinde isciye tanman is iliskisinin gecisine itiraz hakkinin IS K’nin 6.
maddesinde taninmamis olmasi, 6te yandan miiteselsil sorumluluk yoniinden birbirine
z1it ve farkhi hiikiimler icermesi, bu celigkilerin yalnizca bir kismidir. Calismamiz
boyunca degindigimiz bu c¢eliskiler ise is¢iler arasinda birbirinden farkli ve birbirine
kiyasla haksiz etkiler gosterebilmektedir.



Calismamizda, anonim sirketlerin boliinmesi, béliinmenin usul ve kosullari,
ayrica boliinmenin hukuki sonuclari incelenmis, boliinmenin sonuglarindan biri
olabilen igyeri veya bir boliimiiniin devri, is iliskileri lizerindeki etkisi odaginda ele
alnmustir. Bu kapsamda ¢alisma konumuz geregi TTK ’nin 178. maddesi ile I$ K’nin
6. maddesi kiyaslanarak catigmalaria yer verilmis ve uygulanma 6ncelikleri tespit
edilmistir.

Calismamizin birinci boliimiinde anonim sirketlerin béliinmesi, boliinme usulii
ve bolilnmenin hukuki sonuglari ele alinmistir. Boliinmenin igyeri veya bir boliimiiniin
devri niteliginde olmasi halinde, hangi yasal diizenlemenin uygulama alani1 bulacagi
tartigmasi, yine bu béliimde yapilmstir. Ikinci boliimde, boliinmenin sonuglarindan
biri olabilen isyeri veya bir boliimiiniin devri kavram, tiir, usul ve sonuglar1 yoniinden
incelenmistir. Calismamizin {igiincii ve son boliimiinde ise igyeri veya bir boliimiiniin
devrinin is iliskilerine etkileri, TTK’nin 178. maddesi ile IS K’nin 6. maddesinin
benzer, farkli veya birbirinin aksine yanlari ele alinarak agiklanmustir.
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ABSTRACT

Joint stock companies are the most competitive and preferred actors of the
economic environment growing at national and international level. In the face of this
qualification and role, joint stock companies need restructuring for various reasons in
order to maintain its position in essence under the economic competition in a
continuous cycle and change. One of these restructuring models is the split of the joint
stock company. This division is a type of structural change that can take place as full
division or partial division, where the conditions, procedures and legal consequences
are framed on the legal ground.

In some cases, this structural change preferred by the joint stock company may
also result in the transfer of a workplace or a part of the company. The transfer of the
workplace or a part of it eventually brings about the transition of the employee's
business relations to the acquiring company. The joint stock company is an employer
in the face of the aforementioned business relations and since it can take the division
decision unilaterally and the transfer of the workplace or a part of it as a result may
damage the job security and rights of the employees, a number of legal regulations
have been included in both the Turkish Commercial Code and the Labor Law to protect
the workers against this workplace transfer.

As arule in our law, it is accepted that in case of transfer of the workplace or a
part of it, the business relations will automatically and directly pass to the transferee
employer. However, Article 178 of the Turkish Commercial Code and Article 6 of the
Labor Law, which are regulations regarding the effect of workplace transfer on
business relations, may conflict with each other at a level that may cause hesitations
in practice. In particular, the facts that the right to object to the transition of the
employment relationship, which is granted to the worker in Article 178 of the Turkish
Commercial Code, is not recognized in Article 6 of the Labor Law, and they contain
contradictory and different provisions in terms of joint liability are only a part of these
contradictions. These contradictions, which we have addressed throughout our study,
can have different and unfair effects among workers.
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In our study, the division of joint stock companies, the procedures and
conditions of the division, as well as the legal consequences of the division are
examined and the transfer of the workplace or a part of it, which can be one of the
results of the division, is discussed in the focus of its effect on business relations. In
this context, according to our topic of study, Article 178 of the Turkish Commercial
Code and Article 6 of the Labor Law were compared; their conflicts were included;
and the priorities for their implementation were determined.

In the first part of our study, the division of joint stock companies, the method of
division and the legal consequences of the division are discussed. In the event that the
division is a transfer of the workplace or a part of it, which legal regulation will be
applied is also discussed in this section. In the second part, the transfer of the
workplace or a part of it, which can be one of the results of the division, is examined
in terms of concept, type, procedure, and results. In the third and last part of our study,
the effects of the transfer of the workplace or a part of it on business relations are
explained by considering the similar, different or contradictory aspects of Article 178
of the Turkish Commercial Code and Article 6 of the Labor Law.

Keywords: Joint Stock Company, Division, Division Procedure, Transfer of
Workplace, Labor Contract, Right of Objection
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