OZET

Sinai Miilkiyet Kanununda marka tanimi agik ve net degildir. Marka sayilabilecek
nitelikli isaretleri hiikkme baglayan Sinai Miilkiyet Kanununun 4. maddesinin
1.fikrasindan anlasildig1 tizere, marka bir isletmenin mal ve/veya hizmetlerini bir
bagka isletmenin mal ve /veya hizmetlerinden ayirt etmeyi saglamasi kosuluyla, kisi
adlart dahil, 6zellikle sozciikler, sekiller, harfler, sayilar, mallarin bigcimi veya
ambalajlar gibi ¢izimle goriintiilenebilen veya benzer bicimde ifade edilebilen, baski
yoluyla yayimlanabilen ve ¢ogaltilabilen her tiirlii isarettir. Bu tanim1 temel alan ve
sahibine bir takim haklar sunan marka hakkinin sagladigi imtiyaz ve koruma alanini
bir adim 6teye tasiyan “taninmis marka” kavrami da ulusal ve uluslararast mevzuatta
tanmmmlanmamis olmakla birlikte sahibine alelade markaya gore daha fazla koruma
alan1 saglayan, tiiketici ve ilgililer tarafindan gorildigii anda refleksif olarak
hatirlanan, giiniimiizde teknoloji ve iletisimin ilerlemesiyle ekonomik olarak daha
fazla 6nem tasiyan ve tecaviz ihtimali artan, ilgili herkesce bilindigi kabul edilen

markadir.

Ulusal ve uluslararasi iletisim ve erisim aglarmin gelistigi giiniimiizde sahibi
tarafindan yaratilan marka, iletisim araglartyla taninmighgini ve ulastigi kitleyi
arttirmakla birlikte 6zellikle iltibas (andirma) suretiyle tecaviize ugramakta ve haksiz

rekabetle daha fazla kars1 karsiya gelmektedir.

Bu tehlike karsisinda pozitif hukuk, iilke mevzuatlar1 ve yargi kararlariyla taninmis
markanin siradan markalara gére koruma alanini giiglendirip gelistirmeye ¢alismistir.
Bu sayede taninmis marka sahibinin maddi ve manevi haklari bir nevi giivence altina
alimmustir. Zira belli bir ¢aba ve emek sarf ederek kurudugu markay: degerli hale
getirmeye calisan, reklam, brosiir, afis, tanitim fuarlariyla maddi olarak da yatirim
yaparak markasini her platformda duyurup tanitarak taninmis marka statustine gelen,
giivenirligi, garanti ediciligi ve en Onemlisi ayirt ediciligini ortaya koyan taninmis
marka, taninmisghigi ve bilinirligi arttik¢a; yazim tarzi, renkleri, ambalaji, kullandig:
kelimeler, harfler ve sagladigi hizmetler taklit ve iltibas suretiyle kullanilma
tehlikesiyle daha fazla kars1 karsiya gelmektedir. Bu sebeple taninmamis veya daha az
taninan markalara oranla daha fazla korunmaya ve imtiyazli hale getirilmeye

muhtagtir.
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Vurgulamak gerekir ki her taninmis marka gorecegi korunma yoniinden glgli marka
degildir. Ciinkii marka sahibinin markasini tescil ettirirken kullandig1 sozciik ve
isaretlerin niteligine ve tasvir edici 6zellik tagiyip tasimamasina gore zayif taninmis
marka veya gii¢lii taninmis marka olabilecegi de unutulmamalidir. Bdyle durumlarda
zayif taninmis markalarin korunma alani ile giiglii taninmis markanin korunma alani

ve saldirtya maruz kalma sayist ve derecesinin de degisecegini bilmek gerekmektedir.

Bu calismada taninmis markanin ne oldugu, nasil dogdugu, ulusal ve uluslararasi
hukuktaki tarihgesi ve gelisimi, ulusal ve uluslararas1 mevzuatlardan dogan korunma
alanlar1 ve korunma kaynaklar1 degerlendirilerek taninmig markanin iltibas suretiyle

tecaviizt incelenecektir.
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Korunmasi



ABSTRACT

The definition of brand in the Industrial Property Law is not clear and unambiguous.
As understood from paragraph 1 of Article 4 of the Industrial Property Law, which
governs qualified signs that can be counted as trademarks, provided that the trademark
enables to distinguish the goods and/or services of an enterprise from the goods and/or
services of another enterprise, including personal names, especially words, shapes,
letters, Any sign that can be displayed by drawing or similarly expressed, published
by printing and reproduced, such as numbers, the form or packaging of goods. The
concept of "well-known brand”, which is based on this definition and carries the
privilege and protection area provided by the trademark right, which offers some rights
to its owner, is not defined in national and international legislation, but provides more
protection to its owner than an ordinary brand, and when seen by consumers and
interested parties. It is a brand that is remembered reflexively, has more economic
importance today with the advancement of technology and communication, and the
possibility of infringement increases, and is accepted by everyone involved.

Today, when national and international communication and access networks are
developed, the brand created by its owner increases its reputation and the audience it
reaches through communication tools, but it is infringed especially by confusion

(resemblance) and faces more unfair competition.

In the face of this danger, it has tried to strengthen and develop the protection area of
the well-known trademark with positive law, country legislation and judicial decisions
compared to ordinary trademarks. In this way, the material and moral rights of the
well-known trademark owner are guaranteed in a way. Because, trying to make the
brand it has established valuable by making a certain effort and effort, and making
financial investments with advertisements, brochures, posters and promotional fairs, it
has become a well-known brand by announcing and promoting its brand on every
platform, the well-known brand, which reveals its reliability, guaranteeing and most
importantly distinctiveness, increases its reputation and awareness; writing style,
colors, packaging, words used, letters and services provided face the danger of being
used by imitation and confusion more. For this reason, it needs to be protected and

privileged more than unknown or less well-known brands.



It should be emphasized that not every well-known brand is a strong brand in terms of
protection. Because it should not be forgotten that it can be a weak well-known brand
or a strong well-known brand, depending on the nature of the words and signs used by
the trademark owner while registering his trademark and whether they have descriptive
features or not. In such cases, it is necessary to know that the protection area of the
weak well-known brands and the protection area of the strong well-known brand and

the number and degree of exposure to attack will also change.

In this study, what the well-known trademark is, how it was born, its history and
development in national and international law, the areas of protection arising from
national and international legislation and the sources of protection will be evaluated

and the infringement of the well-known trademark by confusion will be examined.
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