OZET

Ceza Muhakemesinde sorusturmayi yiiriitmekle gorevli olan Cumhuriyet Savcisinin
etkin sorusturma yapma gorevi bulunmaktadir. Etkin sorusturma yapma gorevinin ¢ergevesi
Avrupa Insan Haklar1 Mahkemesi ictihatlari ile olusturulmustur. Etkin sorusturma yapma
yukiimliligi i¢ hukukumuzda, 5271 sayil1 Ceza Muhakemesi Kanunu, 5237 sayili Tiirk Ceza
Kanunu kapsaminda diizenlenmeyip, taraf oldugumuz Avrupa Insan Haklar1 S6zlesmesinin
6.maddesi olan Adil Yargilanma Hakk1 kapsaminda degerlendirilen ve mahkeme ictihatlarryla
ortaya konulan bir yiikiimliiliiktlir. Etkin sorugturmanin yiiriitiilmemesi adil yargilanma hakki

ihlallerine sebebiyet vermektedir.

Calismamizda sorusturma asamasinda uygulanan koruma tedbirleri, Cumhuriyet
Savcisinin diizenledigi iddianame, Sorusturmaya Yer Olmadig: Karari, Kovusturmaya Yer
Olmadig1 Karari, hukuka aykir1 deliller ve Avrupa insan Haklar1 Sozlesmesi madde 6
kapsaminda diizenlenen Adil Yargilanma Hakki, etkin sorusturma yiikiimliligi kapsaminda
incelenmistir. Calismamiz iki boliimden olusmaktadir. “Ceza Muhakemesi Evreleri ve
Cumbhuriyet Savcisinin Rolii” baglikl ilk boliimde etkin sorusturma yapma gorevi bulunan
Cumhuriyet Savcisinin sorusturma iglemleri ve etkin sorusturma ile baglantist inceleme
konusu yapilmistir. Calismamizin “Etkin Sorusturma” basliklt esas boliimii olan ikinci
boliimiinde ise etkin sorusturma ylikiimliligii kavrami, kapsami, 6zellikleri ve Tirk
Hukukunda Ceza Muhakemesi kanunu kapsaminda etkin sorusturma inceleme konusu
yapilmustir. Akabinde “AIHM Kararlar1 Isiginda Etkin Sorusturma” basliginda ise Avrupa
Insan Haklar1 Mahkemesi ictihatlar1 uyarinca etkin sorusturma yiiriitiilmemesi nedeniyle
ortaya ¢ikan adil yargilanma hakki ihlallerine yer verilerek adil yargilanma hakki bakimindan
etkin sorusturma yapma yiikiimliiligli irdelenerek Cumhuriyet Savcisi tarafindan etkin
sorusturma Yyiriitiilmesinin adil yargilanma hakkinin korunmasit bakimindan o6nemi ve

gerekliligi ortaya konulmustur.
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ABSTRACT

The Public Prosecutor, who is in charge of conducting the investigation in the Criminal
Procedure, has the duty to conduct an effective investigation. The framework of the duty to
conduct an effective investigation has been established by the case law of the European Court
of Human Rights. The obligation to conduct an effective investigation is not regulated in our
domestic law within the scope of the Criminal Procedure Code No. 5271 and the Turkish
Penal Code No. 5237, but is an obligation that is evaluated within the scope of the Right to a
Fair Trial, Article 6 of the European Convention on Human Rights, to which we are a party,
and laid down in court jurisprudence. Failure to conduct an effective investigation leads to
violations of the right to a fair trial.

In our study, the protection measures applied during the investigation phase, the
Indictment issued by the Public Prosecutor, the Decision Not to Investigate, the Decision Not
to Prosecute, the unlawful evidence and the Right to a Fair Trial regulated under Article 6 of
the European Convention on Human Rights were examined within the scope of the obligation
of effective investigation. Our work consists of two parts. In the first chapter, titled “The
Phases of Criminal Procedure and the Role of the Public Prosecutor”, the investigation
procedures of the Public Prosecutor, who has the duty to carry out an effective investigation,
and its connection with the effective investigation have been examined. In the second part of
our study, which is the main part titled “Effective Investigation”, the concept, scope,
characteristics of the obligation of effective investigation and effective investigation within
the scope of Turkish Criminal Procedure Code have been examined. After that “Effective
Investigation in the Light of ECHR Decisions”, this title of the study focuses on the obligation
to conduct an effective investigation in terms of the right to a fair trial, by giving place to the
violations of the right to a fair trial due to the lack of an effective investigation in accordance
with the case law of the European Court of Human Rights. Its importance and necessity in

terms of the protection of human rights have been revealed.
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