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OZET

LIMITED ORTAKLIKTA PAYIN DEVRI

Ozge Bensu CICEKCI

Limited ortaklik bir sermaye ortakligidir. Ancak Kanun’da bulunan birtakim
diizenlemeler Limited ortakliga, kisi ortakliklarina 6zgii Ozellikler de tanimus,
boylelikle anonim ortaklik ve Kollektif ortaklik arasinda bir ara tiir ortaya ¢ikmustir.
Bu ¢ergevede limited ortaklikta, esas sermaye payinin devrinde déngorillen merasim,
limited ortakligin kisi ortaklig1 6zelligini vurgular niteliktedir. Limited ortaklik esas
sermaye pay1 devredilebilir bir malvarlig1 degeridir ve ortaklik kurulduktan sonra her
zaman ayni kisilerle devam etmeyebilir. Devredilebilir bir nitelik gosteren payin,
hukuki islem ile devredilmesi asil, ¢ikma ve ¢ikarilma yollarina basvurulmasi
istisnadir. Bagka bir ifade ile, ortakliktan ayrilmanin dogal yolu paym devridir ve
cikma, ¢ikarilma ortak sifatinin payin devri veya intikali yoluyla bir baskasina

gecmedigi hallerde ortaya ¢ikabilir.

TTK 595. maddesi ile esas sermaye paymin devri diizenlenmistir. Bu

duzenleme ile limited ortaklikta pay devri eTTK'ya oranla onemli olglde
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kolaylastirilmistir. Limited ortaklik esas sozlesmesinde aksine bir hiikiim
bulunmuyorsa limited ortaklik payi, ortak tarafindan, diger ortaga veya {igiincii kisiye
devredilebilir. Esas sermaye paymin devri pay sahibi bir ortagin, baska bir kisiye
karsilikli ve birbirine uygun irade beyami ile, ortaklikta sahip oldugu pay1
devretmesidir. Bagka bir deyisle pay devri, esas sermaye payima bagli olan ve bu
sayede elde edilen hak ve yukumlultklerin devrini gergeklestiren bir islem olarak
viicut bulmaktadir. Limited ortakliktaki esas sermaye paymin el degistirmesi, pay
sahipliginde bir degisiklige neden olmaktadir. Sonug olarak bu durum, 6énceki hak
sahibi olan kisi agisindan baska bir pay1 bulunmuyorsa ortakliktan ¢ikma baglaminda
ayrilmasi, devralan kisi i¢in de daha 6nce bir ortakligi bulunmuyorsa ortak sifatinin

kazanilmasi sonucunu dogurur.

Anonim ortaklik pay1 gibi limited ortaklik esas sermaye pay1 da devredilebilir
nitelikte olsa da anonim ortakliktan farkli olarak devir bazi kosullara tabi kilinmustir.
Limited ortakliklarda sermaye pay birimlerine boliinmiis olmadigindan, payin devri
anonim ortakliktan daha zordur. Limited ortaklik esas sermaye pay1 kanun geregi
baglamlidir ve ancak bu baglam kurallarina uyularak devredilebilmektedir. Esas
sermaye payinin devir borcunu doguran islemler ile devir islemi yazili sekilde yapilir
ve taraflara ait imzalar noter tarafindan onaylanir. Kanun'da 6ngorilen sekil sartlarina
aykiri olarak yapilan devir sdzlesmesi, genel kurul onayiyla da gegerlilik kazanamaz.
Devir, ortaklik s6zlesmesi ile ortaklik onay1 kaldirilmamigsa kanun geregi genel kurul
onayina tabidir. Ancak bazi durumlarda Kanun, izin kosulundan vazge¢mistir (miras,

esler aras1 mal rejimine iliskin hiikiimler, cebri icra yoluyla gegis).

Limited ortaklik, ¢ogunlukla az ortakli bir ortaklik tiirli oldugu i¢in ortaklarin
kim oldugu 6nem tagimaktadir. Bu yiizden kanun koyucu payimn devrini bazi yasal
kosullara baglamis, bu kurallar disinda da ortaklara, ortaklik sozlesmesinde
yapacaklar1 diizenlemeler ile payin devrini daha agir kosullara baglama olanagi
tanimistir. Hatta ortaklik so6zlesmesiyle esas sermaye payinin devrine tiimiiyle yasak
getirilebilme imkan1 dahi mevcuttur. Ortaklik s6zlesmesine konulacak bir hiikiimle,
limited ortaliklarda payin devrinin yasaklanmasi miimkiin iken, anonim ortakliklarda,
esas sOzlesme ile nama yazili payin devri ortakligin onayina tabi tutulabilmekle

birlikte, devrin yasaklanmas1 miimkiin degildir.



Calismamizda, dncelikle limited ortaklik tanimina deginilip, esas sermaye pay1
ve ortak kavramlari konusunda genel agiklamalar yapildiktan sonra, pay devri ile
ctkma veya ¢ikarilma sonucu ortak sifatinin kaybedilmesi durumlar karsilagtirmali
sekilde incelenecektir. Calismamizin devaminda esas sermaye payinin hukuki islem
ile devri, baglam kurallar1 ve kurallara aykiriligin hukuki sonuglari iizerinde
durulacaktir. Son boliimde ise 6zel kurallara bagl kilinan ortakligin kendi paylarim
iktisab1 ile paym kanun geregi intikal halleri ve esas sermaye pay devrinin hukuki
sonuclari ele alinacaktir. TUm konular eski Tlrk Ticaret Kanunu ve anonim ortaklikla
karsilagtirmali sekilde ele alinmus, yeri geldik¢e doktrindeki tartisma ve gortisler ile

uygulamaya yon veren yargi kararlarina da yer verilmistir.

Anahtar Kelimeler: Limited Ortaklik, Pay Devri, Devir Sozlesmesi, Sekil Sarti,
Genel Kurul Onay1, Pay Defteri, Tescil.
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ABSTRACT

TRANSFER OF SHARES IN LIMITED PARTNERSHIP

Ozge Bensu CICEKCI

Limited partnership is essentially an equity partnership. However, Turkish
legislator attributed certain benefits to limited partnerships, similar to the ones
attributed to "ordinary partnerships", and thus created a hybrid form between joint
stock companies and collective companies. The procedure established to transfer
shares of a limited partnership emphasises ordinary partnership-like qualities of a
limited partnership. Shares of limited partnerships are transferable assets and a limited
partnership may not always continue with the same initial partner group that
established it. The ordinary course of transfer of shares of a limited partnership is by
means of a legal transaction (i.e. sale, inheritance); an exit or squeeze out are
exceptional manners of leaving the limited partnership when and title of partner is not

transferred.

Article 595 of Turkish Commercial Code provides the procedure to transfer

shares of a limited partnerships; this provision significantly simplifies the procedure

xi



established in the former commercial code. Unless the articles of association of the
limited partnership prohibits, a partner can transfer their shares in a limited partnership
to either another partner or to a third party. A transfer of share in a limited partnership
means the transfer, by mutual agreement of the transferor and transferee, of the share
together with all benefits and obligations arising out of partnership. Transfer of shares
in a limited partnership causes a change in the partnership structure: the transferor exits
the company (unless they have further shares) and the transferee becomes a partner to

the partnership.

Both in limited partnerships and joint stock companies, shares are transferable,
however such transfer is only allowed under certain conditions in a limited partnership.
Since the share capital of a limited partnership is not divided into units of shares,
transfer of shares is more difficult compared to joint stock companies. Transfer of
shares of a limited partnership must be made in writing and authorisation of signatures
of the parties is certified by a notary public. A transfer of share which does not comply
with the formal requirements imposed by law, is not in force, even if it is approved by
the general meeting. Transfer of shares is subject to the approval of general meeting
unless agreed otherwise in the articles of association. In certain special circumstances
(i.e. inheritance, separation of assets between partners, compulsory execution) Turkish

Commercial Code abandons the condition to obtain such approval.

Limited partnerships usually have a limited number of partners and thus, the
identity of partners matters. This is the reason why the legislator imposed a formal
procedure for the transfer of shares and gave partners the option to strengthen the
restrictions on transfer of shares. Furthermore, it is even possible to fully prohibit the
transfer of shares by providing in the articles of association. Such prohibition is not
allowed in the case of joint stock companies however, joint stock company
shareholders may adopt the rule, in their articles, to subject the transfer of registered

shares to the approval of the partnership.

This study will first define what a limited partnership is, the concepts of shares,
and the partners. It will then expand on deprivation of partnership title via exit by (i)
transfer of shares or (ii) squeeze out, comparatively. Subsequently, it will discuss the

transfer of shares by means of a transaction and the required procedure for such
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transfer and consequences of non-compliance with the said procedure. In the final
chapter, buy-back of shares by the partnership (bound by its specific rules), transfer of
shares by succession, and legal consequences of such transfer, will be explored in
detail. All topics discussed in this study comprise of a comparative analysis with the
old and new Turkish Commercial Codes, and joint stock partnerships; the views in
established jurisprudence and respectable literature on the issue are also included as
they deem fit.

Keywords: Limited partnerships, transfer of shares, share transfer agreement,
formal requirements, general meeting approval, share ledger, registration.
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