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OZET

AVRUPA INSAN HAKLARI MAHKEMESI (AIHM) KARARLARINDA
ADIL DENGE KAVRAMI

Adil denge, AIHM’in 23.7.1968 tarihli Belgika’daki egitim dillerine iliskin kararindan bu
yana, ¢ok sik bagvurulan bir kavram veya ilkedir. Konu, AIHS ve Ek Protokoller
tarafindan guvence altina alinan hak ve 6zgurluklerle, kamu cikarlarinin / yararlarinin
veya bu hak ve ozgurluklerin kendi aralarinda ¢atigmalariyla ilgilidir. Buna, Gguncu
olarak, kamu cikarlarinin, bir yandan birbirleriyle catisirken, diger yandan, AiHS ve Ek
Protokollerle guvence altina alinan hak ve 6zgurliklerle catismalarini da ekleyebiliriz.
Adil denge ilkesi, bu catisma ortaminda devreye girer ve ¢atisan 6geleri ayakta tutacak
bir dengeyi saglayarak catismayi durdurur. Bu suregte, denge saglanana kadar,
catisan oOgelerin, terazide farkli agirliklarla tartiimasi s6z konusudur ancak, kural

olarak, hakkin 6zu ¢cignenmez ve genel olarak, mutlak haklarin agirligi azaltiimaz.

Oldukgca eski bir gegmise sahip olan adil denge ilkesine, AIHM disinda, bizim Anayasa
Mahkememiz dahil, temel haklarla ilgili yargilama yapan ¢esitli yargi organlari da
bagvurmaktadir. Tezimizde, ilkenin boyutlarinin ortaya konabilmesi icin, tarihsel
gelisimine ve felsefi temellerine yer verilmeye calisiimistir. ilkenin kdkeninde yatan
orantilihk / dlgulilik kavrami ve terminoloji Gzerinde durulmustur. Adil denge ilkesinin
tanimi yapilmis ve bu ilkeyle ilgili olabilecek dengeleme modelleri sunulmustur. Ayrica,
adil denge ilkesine gobre dengeleme yapilana kadar izlenmesi gereken dikey
basamaklar / agamalar gésterilmistir. AIHM'nin ikincilligi (subsidiarity) ilkesi uyarinca,
adil denge ilkesine uyulmasinin, éncelikle ulusal yetkililerden beklendigi ve AiHM
standartarina uyulmasi kosuluyla, ulusal yetkililerin degerlendirme ve kararlarina saygi

gosterilip uyulacagi (deference) konusuna da deginilmigtir.
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AIHM Kararlari ise, yukarida séziini ettigimiz (i¢ catisma gériiniimiine uygun olarak

bolimlenmis ve bu bolumlenme iginde, gesitli dava konularina gore incelenmistir.

Tezin sonunda, AIHM’nin istisnaen de olsa, mutlak haklari bile igine alacak kadar genis
bir yelpazede dengeleme yaptidi; devletlerin 6nemli ekonomik ¢ikarlarini gozettigi ve
adil denge ilkesine yonelik dengeleme surecinde, belirli tanim ve kurallara gore degil,

olaya / davaya 6zgu (ad hoc) dengeleme yaptigi sonucuna variimistir.

Anahtar Sézciikler: Denge, Dengeleme, Adil Denge, Hakkin Oz{, Mutlak Hak,
ikincillik ilkesi
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ABSTRACT

THE CONCEPT OF FAIR BALANCE IN THE CASE-LAW OF
THE EUROPEAN COURT OF HUMAN RIGHTS

Since the Judgment of 23.7.1968 on the Case "Relating to certain aspects of the laws
on the use of languages in education in Belgium", European Court of Human Rights
(ECtHR) used to apply the principle of fair balance as a tool to settle the conflict
between the fundamental rights and freedoms safeguarded by the European
Convention of Human Rights (ECHR) with the public / general interests or, with the
other protected fundamental rights and freedoms. We can add a third one to these two
sorts of conflicts which is the conflict of various public interests with each other and
also, with the fundamental rights and freedoms encompassed by the ECHR. In the
process of striking a fair balance between the conflicting elements, they are weighed
against each other with applying different weights on each side. As a rule, the essence
/ core of the right at stake cannot be infringed and, in general, the weight / value of the

absolute rights cannot be decreased.

The principle of fair balance which has a good long history, is applied by the courts
adjudicating on the disputes relating to the fundamental righs and freedoms, including
the Turkish Constitutional Court. In this thesis, in order to illustrate the dimensions of
the principle of fair balance, the historical developments and phisolophical foundations
have been put forward. The concept of proportionality which is embedded in the origin
of the principle of fair balance and the related terminology have been adduced. Models
for balancing the weights of the conflicting elements, definition of the principle of fair
balance and the steps in vertical order leading to the end phase which is the stiriking

of a fair balance, have been presented. In accordance with the principle of subsidiarity
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in respect of the role of the ECtHR, the fact that it is primarily expected from the national
authorities to observe the principle of fair balance and that deference to the conclusions
and decisions of the national authorities may take place only under the condition that

the standards set by the ECtHR are followed, have also been mentioned.

As regards the ECtHR’s Judgments, they are classified in conformity with the three
sorts of conflicts as stated above and, analysed under various subject matters of the

cases.

In the end, it has been reached the conclusion that the ECtHR carries out the balancing
process in a broad spectrum, ranging- even though exeptionally - to the absolute rights;
that public interests in connection with substantial economic interests of the
respondent states are favoured and, that it does not follow certain definitions and rules
but, adjudicates on ad hoc basis while striking a fair balance between the conflicting

elements.

Key Words: Balancing, Fair Balance, Essence / Core of the Right, Absolute Right,

Principle of Subsidiarity, Deference
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