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ARSA PAYI KARSILIGI INSAAT SOZLESMELERINDE
YUKLENICININ TEMERRUDU HALINDE iS SAHIBININ
SECIMLIK HAKLARI
Volkan Cetinkaya

Bu tezin konusu olarak, tilkemizde yaygin bir bicimde uygulama alani bulan arsa pay1
karsilig1 insaat sOzlesmelerinde siklikla karsilagilan bir durum olan yiiklenici
temerriidii halinde is sahibinin sahip oldugu sec¢imlik haklar olarak seg¢ilmistir. Bu
climleden olmak iizere: konunun cergevesini ¢izmek bakimindan arsa pay: karsiligi
ingaat sozlesmelerinde sekil sart1 eksikliginin sonuglari, Yargitay’in diirtistlik kurali
cergevesinde sekil sart1 eksikliginin ileri siirlilmesini sinirlandirdig: haller ve gegersiz
sozlesmelerin tasfiyesi, is sahibi sayisinin birden fazla olmasi durumunda arsa payi
karsilig1 insaat sdzlesmesinin kurulmasi ve sona erdirilmesi hususlarindaki Yargitay
uygulamasi belirtilmis; arsa pay1 karsilig1 ingaat s6zlesmelerini ani edimli ya da siirekli
sOzlesme olarak kabul eden 6gretideki gortisler, Yargitay igtihatlart ve bu konudaki
kanaatlerimiz ile birlikte agiklanmistir. Yiiklenicinin temerriidii nedeniyle is sahibinin
yiiklenicinin ediminin ifasindan vazge¢ip miispet zararini talep edebilmesine iligkin
yasal hakkinin, Yargitay’in ifasina baglanan arsa pay1 karsilig1 insaat sozlesmelerinde
miibadele teorisini uygulanmasi gerektigi hususundaki igtihatlart nedeniyle
kullanilamaz hale getirilisine iliskin mevcut uygulamaya ve bu uygulamaya yonelik
elestirimize yer verilmistir. Ozellikle tam iki tarafli sozlesmelerde temerriit,

gecikmeden kaynaklanan zararin tazmini, cezai sart, nama ifa, sozlesmeden



doniilmesi, ileri etkili fesih, miispet ve menfi zarar kavramlari, 6gretideki gortisler ve
Yargitay ictihatlari 1s181nda degerlendirilmistir.
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ABSTRACT

RIGHTS OF CHOICE OF THE CLIENT IN CASE OF
CONTRACTOR'S DEFAULT IN CONSTRUCTION
CONTRACTS FOR LAND SHARE
Volkan Cetinkaya

As the subject of this thesis, it has been chosen as the optional rights of the employer
in case of contractor default, which is a frequently encountered situation in
construction contracts in return for land share, which is widely applied in our country.
From this sentence, including: the results of the lack of form requirement in
construction contracts in return for land share, the cases where the Supreme Court
limited the claim of the lack of form condition within the framework of good faith and
the liquidation of invalid contracts, the establishment of a construction contract in
return for land share in case the number of employers is more than one. and the
application of the Court of Cassation regarding the termination of The opinions in the
doctrine that accept construction contracts in return for land share as immediate or
permanent contracts are explained together with the case law of the Court of Cassation
and our opinions on this subject. We have included our criticism of the current practice
and our criticism of this practice regarding the fact that the legal right of the employer
to waive the performance of the contractor's performance and demand positive
damages due to the contractor's default is rendered unusable due to the Supreme
Court's judgments that the exchange theory should be applied in the construction
contracts in return for the land share.Especially in full bilateral contracts, the concepts
of default, compensation for the damage caused by delay, penal clause, performance
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to name, revocation of the contract, termination with forward effect, positive and
negative damages are evaluated in the light of the views in the doctrine and the

jurisprudence of the Court of Cassation.
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